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PREAMBLE

Public concern about odors produced by animal fepdperations and agricultural concern
for rights to practice farming and ranching emergtiin North Dakota during 1998. As
remedies for these concerns, the 1999 North Ddlegéslative Assembly approved
amendments to law that (1) limited the powers oal@overnments to prohibit or prevent the
use of land or buildings for farming or ranching bliowed local governments to regulate the
nature and scope of concentrated feeding operatimiis(2) established a state standard for
odors. The 1999 legislation was Senate Bills 23%b2865.

Subsequent to signing this legislation, Governov&d T. Schafer issued Executive Order
1999-03, which reads in part:

The Department of Health shall . . . take stepsaeably necessary to protect the
environment of the state of North Dakota, accordmis responsibilities under law;
and,

The Department shall establish a working group witbrested political subdivisions,
or their associations to develop model zoning ra&iiuhs for the subdivisions to
implement as they deem appropriate; . . .

The Department of Health arranged for and facddaneetings of the work group and a
committee of the work group. The work group was posed of representatives of two
livestock producer associations, three boards oftyocommissioners, two township officers
associations, two city officers and the Departnoériiealth. At times, several other people
participated in meetings or assisted the work growguding county planners and land-use
administrators.

This document is the product of the work groupefiresents the consensus recommendation
of the work group for zoning of concentrated fegdiperations, sometimes referred to as
feedlots or animal feeding operations. Its purpsge:

Provide a reference, or model, for zoning and @wuloes pertaining to concentrated
feeding operations for use by the local governmaatsss North Dakota.

Remind local governments of their roles in protagpublic safety and health and in
planning the uses, conservation and protectioratfral resources, including land for
farming and ranching.

Foster uniform zoning ordinances for concentragsdling operations among counties
and townships. Since regional differences in pdmradensity, climate, and soil and
water resources occur across the state, local govarts can revise the model as
appropriate.

Avoid duplication among state environmental pratectules and local government
zoning ordinances.



INTRODUCTORY COMMENTARY

A summary of the reasons for, and the contentrordinance for animal feeding operations.

DEVELOPER AWARENESS

As some counties or townships in North Dakota bexorareasingly urban, especially those
that contain the larger population centers, theeneed to reduce the conflict between farms
and ranches and rural property owners. Normal $amietarming and ranching must be
recognized by new and potential rural property awed developers who make these
properties available for non-farming or non-ranghirses.

Counties and townships should consider preparingattnal materials for potential property
developers and buyers; the materials should exfhainaspects of some normal activities of
farming or ranching can be displeasing to non-farmon-ranch occupants. For example,
informational materials were developed by Spokaoen@y and are available: “Code of the
West: Agriculture, Access and Mother Nature.” Lddagnge Planning Department, Public
Works Building, 1116 W. Broadway, Spokane, WA.

Normal farming and ranching practices can creasdltonditions:

Animal production can cause odors, flies and noise.

Crop production can create road and field dust.

Applications of fertilizers and pesticides are conmm

Slow-moving vehicles and extra-wide equipment am@mon on roadways.

Early morning or late evening truck traffic or cheal applications can occur.
State law places limitations on the ability of pkeopffected by agricultural operations to bring
nuisance actions to limit or stop such activit{@ee N.D.C.C. chapter 42-04.)
LEGAL AUTHORITY
The North Dakota legislature has given politicaddinisions the authority to enact local
zoning ordinances for the purpose of promotingtheahfety, morals, public convenience,
general prosperity and public welfare. (See, famegle, N.D.C.C. § 11-33-01, which is the
county zoning authority.) In general, however, ltng does not allow political subdivisions to
enact any regulation or restriction that prohibitprevents “the use of land or buildings for

farming or ranching or any of the normal incideoit$arming or ranching.” (See, for
example, N.D.C.C. § 11-33-02, subsection 1.)



The 1999 amendments to the law addressed an imptegal question: whether concentrated
feeding operations were “industrial” operationsrowtich counties and townships could
exercise their traditional zoning authority, or wier they were “farming” operations over
which political subdivisions had no zoning authg®ifThe legislature answered this question.
First, it defined farming and ranching to includesstock “feeding”; second, it gave counties
and townships authority to “regulate the nature scape of concentrated feeding operations”
permissible within their jurisdictions and to “setisonable standards, based on the size of the
operation” to govern its location. The legislataso forbids counties and townships from
banning concentrated feeding operations from fhesdictions and from prohibiting the
reasonable diversification or expansion of farnonganching operations. The amendments
give counties and townships discretion to adopt th&n standards regulating the size, nature
and location of feedlots subject to the limitatiangdlined above. The amended law is
provided in Appendix I.

FUNCTION OF AN ORDINANCE

There appears to be a misunderstanding among nesxpfepin North Dakota as to how
zoning functions. Many believe that, because raraas beyond incorporated cities have
historically been agricultural production areagytlare zoned agriculture and are entitled to
protection from encroachment of non-agriculturadaise. This is not the case. Zoning
authorities maintain that farming and ranching st@& not protected from encroachment
until they are delineated in comprehensive landplaes. Comprehensive land-use plans are
required by law before adoption of land-use ordagsn Apparently, most rural areas of the
state are not covered by comprehensive land-uses;diaerefore, there is no protection from
encroachment by incompatible land use.

If conflict in land use is to be constrained bydbgovernments so as to protect the right to
practice farming or ranching and to foster complitifowith nearby land use, local
government officials choosing to adopt an ordindiocenimal feeding operations must:

Adopt comprehensive land-use plans, which delinkaig uses and specify land use
objectives and policies.

Adopt separation distances (aka setbacks or regetbacks) that reflect qualifiable or
guantifiable odor characteristics and odor disge(€@mpliance with the odor
provisions of 1999 SB2365 is not a defense in masditigation, N.D.C.C. chapter
42-01.)

Identify those new land uses that do not conforitinéoobjectives and policies for
delineated agricultural areas so as to infringéherrights of farming or ranching (not
included in the model zoning ordinance for aninegdding operations).

Identify those new and existing animal feeding agiens that, due to size (e.g.,
number of animal units), present safety hazardscahatural resources, affect
surrounding areas or other means of infringinghanrights of others.



MODEL LAND-USE POLICY

State laws which allow zoning by local governmeadgiire comprehensive plans that contain landuse
goals, etc. Suggested goals, objectives and pslidier inclusion in a comprehensive land-use
plan as deemed appropriate - are provided..

LAND-USE COORDINATION

Development within the zoning jurisdiction of ayc#hall be determined by that city.
Development within the zoning jurisdiction of a otyior township that may affect property
within a city’s zoning limits should be reviewedogeratively by the board of county
commissioners or the township board and the city.

ENVIRONMENT AND PUBLIC SAFETY AND HEALTH

Goal: Develop, adopt and administer zoning ordiearthat are consistent with the
objectives and policies of this comprehensive lasel plan.

Objective A:  Manage new development.

Policy Al: Encourage rural residential developmastneeded, to locate areas that are in
non-productive for farming or ranching.

Policy A2:  Protect farming or ranching from non4agttural development of land uses
that would hinder the operations or productivityfaining or ranching. A
proposed change in land use should not cause ciowith existing farming or
ranching.

Objective B: Promote conservation of natural resesir

Policy B1: Encourage development in ways that cargseatural and agricultural
resources. Developments or land use should notyweseceptable
exploitation of natural and agricultural resouroesinacceptable risk of
polluting air, land or water.

Policy B2: Encourage programs and activities thdtice and control soil erosion and that
prevent the growth and spread of weeds.

Objective C: Promote public safety and health.
Policy C1: Encourage programs and activities tietalirage siting of development in a

flood way or flood plain and that reduce and préan soil or water
pollution.



MODEL AFO ZONING ORDINANCE

A suggested zoning ordinance pertaining to animeatliing operations is provided for use by local
governments as deemed appropriate. A summary efdhegroup’s discussions that governed
substance of this model ordinance is included sulasequent chapter of this document.

This land-use ordinance for animal feeding operatincludes the following sections.

1. General Provisions
1.1 Definitions
1.2  Equivalent Animal Numbers
1.3 Environmental Provisions
1.4 Enforcement
1.5 Severability

2. Setback Requirements
2.1 Water Resource Setbacks
2.2 Odor Setbacks
3. Conditional Uses
3.1 Permit Procedures
3.2  Ownership Change
3.3  Operational Change

1. GENERAL PROVISIONS
1.1 DEFINITIONS

Terms used in this ordinance have the same measigg/en by the laws and rules of the
state of North Dakota, specifically chapter 33-36ef the North Dakota Administrative
Code. The definitions for these terms and for aoitig terms (bold print) are:

“Animal feeding operation” means a place whereediwck have been, are, or will be
confined, concentrated and fed for 45 or more daygsny 12 month period;
pasture, crops, or other vegetation are not noymadinaged or sustained for
grazing during the normal growing season; and, ahwaste omanure
accumulates. This term does not includexaimal wintering operation
Adjoining animal feeding operations under commomexghip are considered to
be one animal feeding operation, if they use comareas or systems faranure
handling.

“Animal wintering operation” means the confinemehtattle or sheep used or kept for
breeding purposes in a feedlot or sheltered araayatime between October 15
and May 15 of each production cycle under circuncsta in which these animals
do not obtain a majority of their feed and nutrgefnbom grazing. The term
includes the



weaned offspring of cattle and sheep, but it dag¢sntiude (1) breeding
operations of more than 1,000 animal units or (@amed offspring which are
kept longer than 120 days and that are not retdordoreeding purposes.

“Due process’ involves two essential elements; (1) notice a®dan opportunity for a
hearing. The notice must adequately describe ttengal action that might affect
the person(s) being notified and it must providegkrson(s) a reasonable time to
respond. If the person(s) request(s) a hearingy¢heing must be fair and allow
the person(s) to present relevant evidence andragis.

“Existing” means in place and operating on the dai®ordinance is effective.

“Livestock” means any animal raised for food, raaterials or pleasure, including, but
not limited to, beef and dairy cattle, bison, shesyine, poultry and horses. Livestock
also includes fur animals raised for pelts.

“Manure” means fecal material and urine from livest, as well as animal-housing wash
water, bedding material, rainwater or snow melt twemes in contact with fecal
material or urine.

“Operator” means an individual or group of indivads, a partnership, a corporation, a
joint venture, or any other entity owning or coitngg one or moreanimal feeding
operationsor animal wintering operations

“Shall” means that the requirement is mandatory, ratieam bptional.

“Surface water” meanwgaters of the statldcated on the ground surface such as lakes,
reservoirs, rivers and creeks.

“Waters of the state” means all waters within tingsgdiction of this state, including all
streams, lakes, ponds, impounding reservoirs, rearstatercourses, waterways,
and all other bodies or accumulations of water oanaler the surface of the
earth, natural or artificial, public or privatetusted wholly or partly within or
bordering upon the state, except those privatergéit@t do not combine or effect
a junction with natural surface or underground wsajest defined.

1.2 EQUIVALENT ANIMAL NUMBERS

An “animal unit equivalent” is a unitless numberd®ped from the nutrient and volume
characteristics aihanurefor a specifidivestocktype. The term “animal units” is used to
normalize the number of animals (e.g., head) fehesecifidivestocktype which produce
comparable bulk quantities ofanure The animal unit equivalents for typesliwestockand
the numbers divestockfor facility size thresholds of 300 animal unitsuid, and so forth, are
listed in the following table.



Equivalent Numbers of the Livestock (hd) for

Four Sizes (a.u.)of Animal Feeding Operations

Livestock Type Animal Unitf 300 a.u| 1,000 a.u| 2,000 a.u| 5,000 a.u,
Equivalent
1 horse 2.0 150 hd 500 hd] 1,000 hd] 2,500 hd
1 diary cow| 1.33[ 225 750 1,500 3,750
1 mature beef 1.0l 300 1,000 2,000 5,000
1 beef feeder - 1.00 300 1,000 2,000 5,000
finishing
1 beef feeder - 0.75( 400 1,333 2,667 6,667
backgrounding
1 mature bison| 1.00 300 1,000 2,000 5,000
1 bison feeder 1.00 300 1,000 2,000 5,000
1 swine, >55Ibs 0.4 750 2,500 5,000 12,500
1 goose or duck] 0.2 1,500 5,000 10,000 25,000
1 sheep 0.01f 3,000 10,000 20,000 50,000
1 swine, nurseryj 0.01] 3,000 10,000 20,000 50,000
1 turkey 0.0182] 16,500 55,000 110,000 | 275,000
1 chicken 0.01] 3,000 100,000 [ 200,000 | 500,000

1.3ENVIRONMENTAL PROTECTION

Theoperatorof a new facility for animal feeding is expecteddoate, construct, operate and
maintain the facility so as to minimize, reducebate effects of pollution on environmental
resources and on public safety and health.dgezatorof an existing facility is expected to
operate and maintain the facility so as to minimieeluce or abate effects of pollution on
environmental resources and on public safety aatttheeachoperatorshall comply with
applicable state laws and rules, including the lang rules administered by the North Dakota
Department of Health and with any permits grantgthiat department.

1.4 ENFORCEMENT

In the event of a violation of this ordinance qudgement on a civil action by the North
Dakota Department of Health, the local unit of goweent, after due process, can order
cessation of a facility for animal feeding withimessonable period of time and until such
time as theperatorcorrects or abates the cause(s) of the violatidhel cause(s) of the



violation are not remedied within a reasonableqabdf time as set by the local unit of
government, the permit may be revoked.

1.5SEVERABILITY

If any paragraph, sentence, clause or phrasesbtdinance is for any reason held to be
invalid or unconstitutional by a court of competgntsdiction, such decision shall not affect
the validity of the remaining portion of this ordimce .

2. SETBACK REQUIREMENTS
2.1 WATER RESOURCE SETBACKS

Theoperatorof a newanimal feeding operatiothat has more than 1,000 anirunits (except
for swine, 700 animal units shall be applicable) shall not locate or establish that operation:

A. Within a delineated source water protection doga public water system. The source
water protection areas for water supply wells idelthe entire wellhead protection
area. For theurface-wateintakes of public water systems, source water ptate
areas include all or portions of the surface wttat supplies the water for the public
water system, including all or portions of the aad-water’s shoreline.

B. Within 1,200 feet (365.6 meters) of a privatewgrd water well which is not owned by
theoperatoror within 1,500 feet (457.1 meters) of a publicigrd water well which
does not have a delineated source water protegtam

C. Within 1,000 feet (304.7 meters) of surface watkicl is not included in a source water
protection area.

2.20DOR SETBACKS

Theoperatorof a new facility for aranimal feeding operatioshall not locate that operation
within the extra territorial zoning jurisdiction ah incorporated city.

An owner of property shall locate and establisesadence, business, church, school, public
park or zone for residential use so as to provideparation distance from aayisting

animal feeding operatiorThe separation distances, or setbacks, are listie following

table. An owner of property who is aperatormay locate the owner’s residence or business
within the setbacks.

Setback Distancesfor Animal Feeding Operations



Number of Animal Units Hog Operations Other Animal Operations

fewer than 300 none none

300 - 1000 (300-700 for swine) 0.50(nB05 km) 0.50 mi (0.805 km)
1001 or more (701 or more for swine) 0.75 m2Q¥. km) 0.50 mi (0.805 km)
2001 or more (1401 or more for swine) 1.00 mi@®.&m) 0.75 mi (1.207 km)
5001 or more (3501 or more for swine) 1.50 mi124.4m) 1.00 mi (1.609 km)

Theoperatorof a newanimal feeding operatioshall locate the site of that operation from
existing residences, businesses, churches, scipubic parks and areas of property that are
zoned residential so as to exceed the correspotidiag setback from these places.

If notified in writing by anoperatorof a planned future expansion of ammal feeding
operation the local unit of government may implement ther€gponding odor setback for a
temporary time period not to exceed two yearsy aftéch time the setback will remain in
effect only if the expansion was completed.

A local unit of government may, upon recommendatibthe zoning commission or land use
administrator, increase or decrease a setbaclkdesfar a nevanimal feeding operatioafter
consideration of the proposed operation’s plans détermines that a greater or lesser setback
distance is necessary or acceptable, respectivabgd upon site conditions or demonstrable
safety, health, environmental or public welfare aamns.

3. CONDITIONAL USES
3.1 PERMIT PROCEDURES

3.1.A. Applicability.

Theoperatorof a newlivestockfacility or anexisting livestockacility, which meets the
definition of ananimal feeding operatioand which is a conditional (or special) use of land
as listed below, shall apply for and obtain a ctiadal (or special) use permit.

1. A newanimal feeding operatiothat would be capable of handling, or that
expands to handle, more than 1,000 animal unascienditional (or special)
use of landexcept for swine for which 700 animal units will apply.

2. An existing animal feeding operatidhat expands to handle more than 1,000

animal units is a conditional (or special) useawid;except for swine for which 700
animal units will apply.
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Whenever the capacity of amimal feeding operatiois expanded to handle more than 2,000



or 5,000 animal units, (1,400 or 3,500 animal ufatsswine) theoperatorshall apply for a new
conditional (or special) use permit.

3.1.B. Procedure.

The local unit of government may practice any boathe provisions in the following
subparagraphs in harmony with the permitting pre@ésts general zoning regulations.

1. Application for a conditional use (or specia¢upermit shall be submitted to
the local unit of government for tentative approvidie local unit of
government shall notify the Department of Healid th has received such
application.

2. The local unit of government shall notify by tifeed mail all property owners
having property within the corresponding odor selldistance of a proposed
newanimal feeding operatiorThis notification must occur within 21 days of
receiving the application. The approval proced&at by the local unit of
government may include at least one advertised@hbhring.

3. Following tentative approval or denial of thekgation by the local unit of
government, the applicant shall be notified byeletif the decision, including
conditions imposed, if any.

4. The applicant shall then forward its applicationa conditional (or special)
use permit, together with the tentative approvaihgylocal government, to the
North Dakota Department of Health.

5. Following a review by the Department of Healthh® operator’s application
for a state permit, the Department of Health watify the local unit of
government of its decision.

6. The conditional (or special) use permit will bew final following the
granting of a permit by the Department of Health.

7. A conditional (or special) use permit grantedhi® operator of a new animal
feeding operation shall be put into use within ttyefiour (24) months, or the
permit shall lapse and the operator may re-apply.

3.1.C. Application Requirements.

The application for a conditional use (or specsd)uermit to operate a facility for animal
feeding operatioshall include a scaled site plan. If the facilityl\Wwandle more than 1,000
animal units, (except for swine, for which 700 aaimnits will apply), the scaled site plan shall
be prepared by a registered land surveyor, aengineer or other person having comparable
experience or qualifications. The local unit of ggument may require any or all of the
following elements, or require additional elements,
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in its site plan review process when needed toraete the nature and scope of the animal
feeding operation.



1. Proposed number of animal units.

2. Total acreage of the site of the facility.

3. Existing and proposed roads and access wayswaitid adjacent to the site of
the facility.

4, Surrounding land uses and ownership, if theatpar will have the capacity to

handle more than 1,000 animal units, except fonswior which 700 animal
units will apply.

5. A copy of the permit application submitted bg #pplicant to the Department
of Health.

3.20WNERSHIP CHANGE

An operatorof a facility that includes aanimal feeding operatiohaving a permit granted by
this ordinance shall notify the local unit of gowerent of the sale, or the transfer of the
ownership of that operation.

3.30PERATING CHANGE

An operatorof a facility that includes aanimal feeding operatiohaving a permit granted by
this ordinance shall notify the local unit of gowerent of intent to include an alternate
livestocktype. The notice shall be given at least 120 daigs to the anticipated date of the
change.

11
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Cooperative or Joint Administration by Counties and Townships
of Authority to Regulate Concentrated Feeding Oper ations

N.D.C.C. 8§ 54-40.3-01 allows counties, townshipstber political subdivisions to enter into
agreements with other political subdivisions fag tooperative or joint administration of any
power or function authorized by law or assignedrte or more of them. Counties and
townships may use this authority to pool resourcesred tape, and make their services and
functions more cost effective, timely, efficientdaresponsive.

The 1999 Legislature amended N.D.C.C. § 11-33-@MiD.C.C. § 58-03-11 to clarify the
power and function of counties and townships taleg animal feeding operations.
Counties and townships may wish to explore theipihi$g of cooperative or joint regulation
of concentrated feeding operations to avoid unrsrgsiuplication of these regulations and
to satisfy the purpose and intent of N.D.C.C. 838102 and N.D.C.C. § 58-03-11.

1. Factors Relevant Under Amended L aw.

The 1999 Legislature amended N.D.C.C. § 11-33-@2\wD.C.C. § 58-03-11 to clarify that
counties and townships may "regulate the naturesanfde of concentrated [animal] feeding
operations.” These amendments are given undeifiERODUCTORY COMMENTARY”

of this document.

In implementation of the amended laws, countiestanthships may find it easier to ensure
there are places for the development of animalifgeoperations within their jurisdictions
and to ensure there are reasonable and consistgiiaitions governing the nature and scope
of operations, if they adopt one regulation fortbobunties and townships. One way of doing
this would be for townships to relinquish their m@npauthority over concentrated feeding
operations to counties. Another way would be t@emto an agreement for cooperative or
joint administration.

2. Decision Choicesfor a Cooperative or Joint Administration Agreement.

Counties and townships can structure agreemenjsifiror cooperative regulation of animal
feeding operations in several ways. The factorschvare relevant to determining whether a
county or township should enter into a cooperativpint administration agreement with
other counties or townships, are listed in Appentdifone factor is cost. Another is
representation. A third is working out the detaflsuch an agreement. There are almost
endless ways of structuring such agreements. aggtiecies and county and township
organizations may be willing to help if interesslsown.
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A summary of the prevailing work group discusstmat governed the substance of the model zoning
ordinance for animal feeding operations.

The work group acknowledges that many countiestanwdships within the state have
constraints on the resources needed for effectiw@rastration of zoning and zoning
ordinances. The work group also acknowledges thraptiance with detailed requirements
of zoning and zoning ordinances by many people pragatice farming and ranching could be
a significant burden. Thus, the work group endeadd@o achieve a practical and functional
model ordinance supported with a model land useyp@equired by law).

A report titled “History of the Development of a el Zoning Ordinance for Animal
Feeding Operations” provides information aboutwloek group and its meetings.

The work group recognizes that the model zoningnartte likely does not accommodate all
existing zoning preferences and provisions of larals of government across the state.
Thus, the model ordinance may be amended by almitabf government as deemed
appropriate. Asummary of the prevailing discussion governing the substasfdhe model
ordinance is provided below.

ROLE OF THE ND DEPARTMENT OF HEALTH (DoH)
Local units of government, as well as the livestpabducers, prefer that the
Department of Health shoulder responsibility fostpction of natural resources from
pollution via its rules for animal feeding operaisp including land application of
manure, without additional detail in a local ordina for animal feeding operations.

An ordinance for animal feeding operations sho@abnsistent in choice and use of
terms as applied or defined in state laws and rules

PUBLIC WATER SYSTEM SOURCE WATER SETBACKS
New animal feeding operations should avoid locatmgreas which have been
delineated for the protection of waters of theestatcluding both surface water and
ground water, which are used as drinking water.f€deral Safe Drinking Water Act
requires EPA-approved state plans for the delioraif those waters-of-the-state used
as water resources for public water systems. Whdestate plan for North Dakota
does not prohibit location of new animal feeding@tions within delineated areas,
the best interests of the owners/operators of drfeeding operations and the owners
of the public water systems are not served bygsitiese operations within delineated
source water protection areas.
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Maps of delineated source water protection areagublic water systems are
available on the World Wide Web.



The model ordinance does not propose setbackstfrose portions of flood plains
that are not within delineated source water pratacareas of Public Water Systems.
Local governments should include a provision comicgy land uses in flood plain
areas.

ODOR SETBACKS

The choices for separation distances (setbackgnional feeding operations were
balanced with the state odor standard (1999 SB,2845C.C. chapter 23-25). The
state odor standard makes an odor concentratisevein or more odor concentration
units a violation of the standard at distancestgreghan one-half mile. This standard
applies to all animal feeding operations, regasdtgshe type of livestock or the
number confined and fed by the operation.

Reported information indicates that amount of ogwosluced by confined swine
feeding operations are greater than amounts ofsqot@duced by other livestock
types. After odors are released from animal-housmganure-storage structures, the
atmosphere governs the downwind transport and digpeof the odors.

The strength of odors released into ambient airteardsported from animal feeding
operations depends upon the construction of theaousing and manure storage
units and the topography of the site, as well agype and number of animals. There
is no apparent threshold based solely on the nwsrdfenimals at which the
downwind odor possibly could become a troublesssaa.

General zoning provisions usually establish setbéakbuildings and structures from
roadways; thus, no specific roadway setback famahfeeding operations is
necessary.

A framework for odor easements should be develdyyetie local unit of government
when deemed appropriate. state law indicates that@asements can be obtained by
the owners/operators of animal feeding operatiom® fowners of other property
located beyond one-half mile (subparagraph b cdgraiph 2 of section 11 of
N.D.C.C. chapter 23-25).

CONDITIONAL-USE SIZE THRESHOLD
The state laws which allow zoning indicate thad@al unit of government “. . . can

not prohibit through regulation, the reasonablediification or expansion of a
farming or ranching operation.” The interpretatadrthe words “prohibit” and
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“reasonable” intertwine with selection of the agmiate regulatory (in the model
ordinance) size threshold for animal feeding openat



The number of animal feeding operations that haenhbssued permits by the
Department of Health is about 440. (The Departrpessently requires any livestock
feeding operation with more than 200 animals uoitsbtain a permit, and it
anticipates a rule change adjusting this threstm®0D0 animal units so as to be
consistent with federal regulation.) Currently,renare: about 80 operations with 300
or more animal units; nearly 60 operations with enttran 500 animal units; and
nearly 30 operations with more than 1,000 anim@suBased upon a recent survey,
other livestock feeding operations may not havengsrbecause the operators are
unaware of the rule permit requirements. The tat@hber of animal feeding
operations is unknown.

While a local permit requirement for animal feedogerations with less than 1,000
animal units would involve some paperwork, pubkahngs, etc., on the part of
owners/operators, matters of public safety, healti, general public welfare should
not be overlooked.

Additional summary details of the work group’s dission of this issue are provided
in Appendix | of the report titled “History of tHeevelopment of a Model Zoning
Ordinance for Animal Feeding Operations.”
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APPENDIX |

L egidative Revisions of Local Zoning Law



ROLE OF LOCAL GOVERNMENTS

Although the North Dakota’s constitution (Articldly/section 6) and law (NDCC chapter 11-09.1)
grant home rule authority to counties, the modedjleage proposed herein assumes that local
governments in the state have only those powenesgly granted, or reasonably implied in, the law.

The 1999 North Dakota Legislative Assembly incrélgsetection of farming and ranching in the
state by amending laws that allow a county andtomenship to divide, or zone, all or any partshad t
county or township into districts. Section 11-33dd2he North Dakota Century Code, which grants
zoning authority to counties, now states:

1.

6.

For any or all of the purposes designated iti@ed 1-33-01, the board of county
commissioners may divide by resolution all or aayte of the county, subject to section 11-
33-20, into districts of such number, shape, aed as may be determined necessary, and
likewise may enact suitable regulations to carriytba purposes of this chapter. These
regulations must be uniform in each district, ng tegulations in one district may differ
from those in other districts. A regulation or reegion may not prohibit or prevent the use of
land or buildings for farming or ranching or anytiké normal incidents of farming or
ranching. For purposes of this section, "farmingasrching” means cultivating land for
production of agricultural crops or livestock, arsing, feeding, or producing livestock,
poultry, milk, or fruit. The term does not inclugeoducing timber or forest products, nor
does the term include a contract whereby a processtistributor of farm products or
supplies provides grain, harvesting, or other faemvices.

A board of county commissioners may regulatentitere and scope of concentrated feeding
operations permissible in the county; however,riégulation would impose a substantial
economic burden on a concentrated feeding operatieristence before the effective date of
the regulation, the board of county commissionkedl sleclare that the regulation is
ineffective with respect to any concentrated fegdiperation in existence before the
effective date of the regulation.

A regulation may not preclude the developmera obncentrated feeding operation in the
county. A regulation addressing the developmerat cbncentrated feeding operation in the
county may set reasonable standards, based orzéhefshe operation, to govern its location.

For purposes of this section, "concentratedifgedperation” means any livestock feeding,
handling, or holding operation, or feed yard, whaamanals are concentrated in an area that is
not normally used for pasture or for growing crapsl in which animal wastes may
accumulate, or in an area where the space per bairitas less than six hundred square feet
[55.74 square meters]. The term does not includmalowintering operations for cattle. For
purposes of this section, "livestock” includes lxsdfle, dairy cattle, sheep, swine, poultry,
horses, and fur animals raised for their pelts.

A board of county commissioners may not prohibitough regulation, the reasonable
diversification or expansion of a farming or ramahoperation.
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This chapter does not include any power relatintpe establishment, repair, and
maintenance of highways or roads.



COUNTY POWERS

First state law allows, but does not require, boardsoahty commissioners to take action to promote
safety, health and public welfare. Section 11-330the North Dakota Century Code states, in part:

For the purpose of promoting health, safety, moglblic convenience, general
prosperity, and public welfare, the board of courdynmissioners of any county may
regulate and restrict within the county, subjectdotion 11-33-20 and chapter 54-
21.3, the location and the use of buildings andcstires and the use, condition of
use, or occupancy of lands for residence, recmeadiod other purposes.

However, section 11-33-02, as quoted under thee¢'RbLocal Governments” above, defines the
scope of zoning regulations that pertain to farminganching and concentrated feeding operations.

SecondZoning divides land into districts so as to eepatdmpatible and adjoining land uses to coexist
in each district and to separate incompatible laseb from each other. Thus, a zoning

ordinance consists of: (1) a map that divides tiisgliction (county or township) into districts for
classes of use, which typically are residentiareational, commercial, industrial, agriculturatian

other; and (2) written conditions that establiskecia under which the land may be developed and
used for the particular land use class. SectioB302, as quoted earlier in this chapter, grants
authority to county commissions to divide the cquartd to set reasonable standards, based upon size,
to govern locations of concentrated feeding openati

Third. A prerequisite for adopting a zoning ordinanca @mprehensive land use plan for the
jurisdiction. Section 11-33-03 of the North Dak@entury Code states, in part:

These regulations shall be made in accordanceandttmprehensive plan and
designed for any or all of the following purposes:

1. To protect and guide the development of non{udraas.

2. To secure safety from fire, flood, and othergias.

3. To conserve and develop natural resources.

These regulations shall be made with a reasonalblgderation, among other things,
to the character of the district and its peculiatability for particular uses. The
comprehensive plan shall be a statement in dociedeakt setting forth explicit
goals, objectives, policies and standards of thiediction to guide public and private
development within its control.

TOWNSHIP POWERS
Sections 58-03-11, 58-03-12 and 58-03-13 of thetiNDakota Century Code contain similar

requirements, as described above, for townshigstwose to establish zoning districts and regulate
development.
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Elements of a Cooperative or Joint Administration Agreement

N.D.C.C. 8 54-40.3-01 provides:

1.

Any county, city, township, city park distristghool district or other political
subdivision of this state, upon approval of itpexdive governing body, may enter
into an agreement with any other political subdonsof this state for the cooperative
or joint administration of any power or functioraths authorized by law or assigned
to one or more of them. Any political subdivisioftlois state may enter into a joint
powers agreement with a political subdivision obttuer state or political subdivision
of a Canadian province if the power or functioréojointly administered is a power
or function authorized by the laws of this statedqgolitical subdivision of this state
and is authorized by the laws of the other stajgrovince. A joint powers
agreement may provide for:

a. The purpose of the agreement or the power atiimto be exercised or carried
out.

b. The duration of the agreement and the permessitgithod to be employed in
accomplishing the partial or complete terminatibthe agreement and for disposing
of any property upon the partial or complete teation.

c. The precise organization, composition, and eatfilany separate administrative or
legal entity, including an administrator or a jolo@ard, committee, or joint service
council or network, responsible for administerihg tooperative or joint
undertaking. Two or more political subdivisions waliienter into a number of joint
powers agreements may provide a master adminisrstiucture for the joint
administration of any number of those agreemeathgr than creating separate
administrative structures for each agreement. Hewew essential legislative
powers, taxing authority, or eminent domain powes/roe delegated by an
agreement to a separate administrative or legayent

d. The manner in which the parties to the agreeméhfinance the cooperative or
joint undertaking and establish and maintain a ktéy that undertaking. The
parties to the agreement may expend funds pursoidiné agreement, use
unexpended balances of their respective curremisfuenter into a lease-option to buy
and contract for deed agreements between themsatdesith private parties,
accumulate funds from year to year for the provigibservices and facilities, and
otherwise share or contribute property in accordamith the agreement in
cooperatively or jointly exercising or carrying dbe power or function. The
agreement may include the provision of personmglipment, or property of one or
more of the parties to the agreement that may ee unstead of other financial
support.

e. The manner of acquiring, holding, or disposifigeal and personal property used
in the cooperative or joint undertaking.
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f. The acceptance of gifts, grants, or other amstst and the manner in which those
gifts, grants, or assistance may be used for thgoses set forth in the agreement.

g. The process to apply for federal or state aidiiiods from other public and private



sources, to the parties for furthering the purpa$dke agreement.

h. The manner of responding for any liability th@ght be incurred through
performance of the agreement and insuring agaiastiability.

i. Any other necessary and proper matters agreed hbp the parties to the
agreement.

2. Any county, city, township, city park distristzhool district, or other political
subdivision of this state may enter into an agregnmethe manner provided in
subsection 1 with any agency, board, or institutbthe state for the undertaking of
any power or function which any of the partiesaesmitted by law to undertake.
Before an agreement entered into pursuant to tiisextion is effective, the
respective governing body or officer of the stajery, board, or institution must
approve the agreement and the attorney generaldatetimine that the agreement is
legally sufficient.

3. An agreement made pursuant to this chapter miote®lieve any political subdivision
or the state of any obligation or responsibilitypimsed by law except to the extent of
actual and timely performance by a separate adtratiie or legal entity created by
the agreement. This actual and timely performaatisfges the obligation or
responsibility of the political subdivision.

Thus, as defined by N.D.C.C. § 54-40.3-01, a caatpey or joint administration agreement relating
to regulating concentrated animal feeding operatimay contain the following elements:

1. The purpose of the agreement;

2. The duration of the agreement and procedurtefarination;

3. The organization, composition and nature cadministering board,;

4, Budget and financing;

5. Location and who will own or lease the propeiftpeeded;

6. How to handle gifts, grants or other assistaificeseded or relevant;

7. The process to apply for federal or state aiatloer funds, if relevant;

8. Liability and insurance; and

9. Any other necessary and proper matters agreeal by the parties to the agreement.

This ordinance was adopted by the Renville CourttstrB of Commissioners on July 23, 2002.

Susan A. Ritter
Renville County Auditor
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